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Piercing the Veil of an LLC or a Corporation
by Herrick K. Lidstone, Jr.

This article provides an overview of three recent Colorado Court of Appeals decisions regarding piercing
the  corporate veil of a limited liability company or a corporation. It also discusses relevant provisions of the
Colorado Business Corporation Act and the Colorado Limited Liability Act, as well as case law from other
jurisdictions.

Piercing the veil of a corporation allows a court to use its
 equitable powers to hold equity owners liable for the obli-
gations of an entity. Courts make it clear that disregarding

the corporate form should be considered a “drastic remedy,”1 and
“corporate veils exist for a reason and should be pierced only reluc-
tantly and cautiously.”2

In 2009, panels of the Colorado Court of Appeals issued two
decisions addressing issues related to piercing the veil of a limited
liability company (LLC) and a corporation. Sheffield Services Com-
pany v. Trowbridge3 applied the piercing the veil theory to limited
liability companies (LLCs), and McCallum Family LLC v. Winger4

applied the theory to corporations. Another opinion relating to
LLCs, Colborne Corp. v. Weinstein,5 was issued in 2010. Although
Colborne does not use the term “piercing the veil,” this opinion also
results in the possibility that members may be held personally li-
able for the debts of an LLC.

In these cases, the respective panels also determined that the
theory could be used to hold persons who were not equity owners
liable to creditors, although in McCallum the panel adopted a
 theory new to piercing the veil cases and determined that the de-
fendant had “equitable ownership” of the entity and thus could be
held liable under a piercing the veil theory. The Sheffield and Col-
borne panels reached no such conclusion in holding nonequity
owners potentially liable to creditors.

This article provides an overview of the opinions in these three
cases. It also discusses certain points regarding the panels’ applica-
tion of the law to the facts.

Statutory Background
The Colorado Business Corporation Act (CBCA)6 and the

Colorado Limited Liability Company Act (LLC Act)7 specifically
protect equity owners from liability. The CBCA states:

Unless otherwise provided in the articles of incorporation, a
shareholder or a subscriber for shares of a corporation is not per-
sonally liable for the acts or debts of the corporation; except that
such person may become personally liable by reason of the per-
son’s own acts or conduct.8

Directors and officers of a corporation are held to a standard of care
(generally referred to as the business judgment rule9 and the duty
of loyalty10), although the CBCA specifically provides that a direc-
tor’s liability for monetary damages can be limited.11 Section 7-108-
401(5) of the CBCA specifically provides that directors and officers
have no fiduciary duty to a creditor arising from that person’s sta-
tus as a creditor.12 The CBCA also provides that directors—and in
some cases shareholders—can be liable for wrongful distributions.13

The LLC Act is even more specific in its protection of mem-
bers and managers of a Colorado LLC. Section 7-80-705 of the
LLC Act provides:

Members and managers of limited liability companies are not
liable under a judgment, decree, or order of a court, or in any
other manner, for a debt, obligation, or liability of the limited lia -
bility company.

The LLC Act expresses two exceptions to this statement of non -
liability by which members, but not managers, can be expressly
 liable: § 7-80-107(1)14 and § 7-80-606(2).15
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Prior Corporate Cases
Although Colorado had not, prior to Sheffield, seen a case for

piercing the veil of an LLC, Colorado has seen a number of cases
seeking to pierce the veil of a corporation to hold shareholders
 liable for corporate debt.16 In the corporate context, the veil may
be pierced where the subsidiary is merely an alter ego of the princi-
pal or where the corporate shield is being used by shareholders to
defraud creditors.17 In Colorado, the corporate entity may be dis-
regarded and the corporate veil may be pierced “if not doing so
would defeat public convenience, justify wrong, or protect fraud.”18

In In re Phillips,19 the Colorado Supreme Court answered a
question certified to it by the U.S. District Court for the District
of Colorado and set forth the “three-prong test” to determine
whether piercing the corporate veil is appropriate. In reviewing the
question, the court must:

1) inquire into whether the corporate entity is the alter ego of
the shareholder;20

2) inquire whether justice requires recognizing the substance of
the relationship between the shareholder and corporation
over the form because the corporate fiction was used to per-
petrate a fraud or defeat a rightful claim; and 

3) evaluate whether an equitable result will be achieved by dis -
regarding the corporate form and holding the shareholder
personally liable for the acts of the business entity.

LaFond v. Basham21 is a 1984 case where a Colorado Court of
Appeals panel applied a piercing the corporate veil theory to hold a
corporate director personally liable to creditors where the court de-
termined that equity required.22 In LaFond, the facts were clear
that the director, Basham, did not own stock in the corporation in
question

but, as president and general manager, he clearly dominated
both his wife and son, the only stockholders, insofar as corpo-
rate policy, activities, funds, and other corporate matters were
concerned. In fact, Basham testified, “The rule was, that I owned
the corporation. . . .”23

When the corporation was insolvent, Basham demanded and re-
ceived payment of obligations to him to the detriment of other
creditors. Because of Basham’s preferential payments to himself,
the court of appeals found him liable for those payments under a
piercing the veil theory.24 In referring to the La Fond decision, the
Honorable John W. Madden stated that “[t]he ruling may have
been driven by the particular facts of the case” rather than by the
law.25

The Law in Other Jurisdictions
Several other jurisdictions have addressed the question of pierc-

ing the veil of an LLC, in each case finding that the target of pierc-
ing the veil also must be a member. The U.S. District Court for the
District of Oregon stated that it would allow the piercing of the
limited liability veil of an LLC where:

1) the defendant member controlled the debtor;
2) the defendant member engaged in improper conduct; and
3) as a result of the improper conduct, the plaintiff either entered

into a transaction that it otherwise would not have entered
into, or the plaintiff was not able to collect a debt against an
insolvent entity.26

In that case, the court found that the defendant, who was the
sole manager and member, clearly controlled the LLC. The court

also found “improper conduct” where there was “commingling as-
sets and a general disregard of [the LLC’s] form and status as a
separate legal entity.”27 The trial court could not determine the
third factor on motions and left it for determination at trial.28

In another case, the Delaware Chancery Court indicated that
the circumstances necessary to pierce the veil of an LLC must be
pervasive. According to the court, that means that the circum-
stances do not stem merely from a single transaction.29

In a detailed Second Circuit Court of Appeals decision dis-
cussing the piercing of a veil of a Delaware LLC,30 the plaintiffs
sought to hold the sole member of the LLC liable for breach of
contract by the LLC on the basis that the member was the LLC’s
alter ego. The trial court granted summary judgment in favor of
the member on the ground that the plaintiffs had not set forth suf-
ficient evidence to pierce the veil of the LLC. The Second Circuit
discussed Delaware corporate veil piercing principles and conclud-
ed that such principles are generally applicable to an LLC.

In reaching the conclusion that the defendant was not entitled
to summary judgment, the court examined the evidence that the
LLC and its sole member operated as a single entity and found
that the evidence, viewed most favorably to the plaintiffs, showed:
!Lack of corporate formalities. Although corporate veil pierc-

ing principles are generally applicable to an LLC, somewhat
less emphasis should be placed on whether the LLC observed
internal formalities in an alter ego analysis of an LLC. How-
ever, if two entities with common ownership “ ‘failed to fol-
low legal formalities when contracting with each other[,] it
would be tantamount to declaring that they are indeed one in
the same.’”31

! Inadequate capitalization. The LLC was started with a capi-
talization of no more than $20,100, and then proceeded to in-
vest millions of dollars supplied by its member.32

!Treating the LLC’s funds as if they were the member’s funds.
The member put money into the LLC as needed and took
money out as the member needed it. 

!Lack of financial segregation with other entities. The LLC
had only one officer other than its member, and the officer
was paid by the member or one of his corporations. The LLC
shared space with other companies owned by the member
and shared employees with the member or other companies
owned by the member with no accountability. 

!Lack of independent decision making. The member formed
the LLC to be used as an investment vehicle for him to make
investments, and the ultimate decisions were always made by
the member. 

!Personal use of LLC funds. The court reviewed evidence re-
lating to financial transactions involving the LLC, including: 
• the LLC made transfers to the member or third parties on

his behalf in connection with living expenses
• the individual in charge of the LLC’s financial records testi-

fied that the member made the decision to treat monies de-
posited into the LLC as loans, so that the member could
make withdrawals as he needed money without having to
pay taxes on the money withdrawn

• the loans were not evidenced by written agreements, and
there were no set repayment programs or terms.

The Second Circuit concluded that this evidence was ample to
permit a reasonable fact finder to determine that the member com-
pletely dominated the LLC and treated its bank account as one of
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his pockets. The court then reviewed evidence relating to fraud, il-
legality, or injustice and stated that there may be overlap in the
proof offered to show that the LLC and its member operated as a
single entity and in the proof relating to unfairness. 

The court pointed out that the member’s withdrawal of monies
from the LLC would be properly characterized as distributions if
the payments to the LLC were capital contributions, and that dis-
tributions to the member may well have violated the prohibition
on distributions under the Delaware LLC statute, given that the
LLC had ceased operating and was unable to pay its debt to the
plaintiffs. The court stated that a fact finder could infer that the
member’s payments to the LLC were deliberately mischaracter-
ized as loans to disguise the fact that the member was making
withdrawals prohibited by law.

The court also stated that a reasonable fact finder could find that
the member operated the LLC in his own self-interest in a manner
that unfairly disregarded the rights of the LLC’s creditors, given
various payments and withdrawals on the member’s behalf at a
time when the LLC was unable to pay its debt to the plaintiffs, as
well as evidence that the member withdrew more money from the
LLC than he put into it. The court concluded by finding that nei-
ther the LLC member nor the plaintiffs were entitled to summary
judgment on the veil piercing claim.

The issues may be treated differently for tort liability versus con-
tract liability. Where a plaintiff suing on a contract knows that it is
dealing with an entity and fails to ensure that the entity is ade-
quately capitalized, it may be precluded from asserting a piercing
the veil claim.33 Nationally, a number of lower courts have ad-

dressed the question of piercing the veil of an LLC and have gen-
erally concluded that the:

plaintiff bears “a heavy burden of showing that [the LLC] was
dominated as to the transaction attacked and that such domi-
nation was the instrument of fraud or otherwise resulted in
wrongful or inequitable consequences.”34

The Sheffield v. Trowbridge Opinion
The facts of Sheffield Services Company v. Trowbridge are com-

plex and involve the actions of two LLCs—Colfax Industrial, LLC
(Colfax) and Villa Ventures, LLC (Villa).35 Because the trial court
failed to determine whether an individual, Charles A. Trowbridge,
was a member or manager of Villa, most of the Sheffield panel’s de-
cision deals with Trowbridge’s status as a manager but not a mem-
ber of Colfax.

Colfax and Villa each had obligations under a 1998 develop-
ment agreement with the City and County of Broomfield.36 The
two LLCs failed to meet their obligations to Broomfield and
Broomfield declared a breach.37

Sheffield and Colfax entered into an agreement on April 21,
2004, by which Sheffield agreed to purchase the lots in the subdi-
vision owned by Colfax; Sheffield entered into another contract by
which it agreed to purchase other lots owned by Villa. The Colfax
contract at issue in the appeal contained certain representations
and warranties by Colfax as to its compliance with the Develop-
ment Agreement and the fact that the lots being purchased were
“finished and fully developed,” which representations and war-
ranties were untrue when made and were still untrue at the clos-



ing on June 30, 2004. As manager of Colfax, Trowbridge signed
the Sheffield–Colfax agreement and the subsequent closing doc-
uments.

There was substantial testimony at trial that representatives of
Sheffield knew about the difficulties between Colfax (and Villa)
and Broomfield. Sheffield admitted that it was a sophisticated in-
vestor as to real estate transactions with significant experience in
housing development, and that it had held meetings with Broom-
field personnel who stated that the LLCs’ obligations under the
Development Agreement were not complete. Sheffield testified
that, based on its experience, it knew that Broomfield could with-
hold building permits if the developer did not comply with the ob-
ligations of the Development Agreement.38 Ultimately, Sheffield
brought suit against Colfax and Villa for breach of contract, and
recovered damages of $190,008.53.

From here, the facts become complicated. The trial court found
that Trowbridge was a manager of Colfax, but not a member. Col-
fax had only two members: Trowbridge Agency and Dr. Ron Yaros
(each with 50 percent). Neither member was a party to the action.
The court found that the Trowbridge Agency was owned by Trow-
bridge’s wife but acted “at the direction of Defendant Trow-
bridge.”39

Trowbridge owned another entity, Krystal Custom Homes,
LLC (Krystal), which owned various water and sewer taps. As part
of the closing between Sheffield and Villa, Krystal agreed to trans-
fer ten water and sewer taps to Sheffield for $26,101 per tap.
Sheffield was obligated to pay for only five of these taps, and re-
ceived the other five for no further payment.40 The trial court not-
ed that Krystal (which was in foreclosure at the time for unrelated
debts) obtained no known benefit from the sale of its water taps,
because Sheffield made payment for the taps to the operating ac-
count of Trowbridge Agency for the benefit of Villa, not to Krys-
tal.41

Another complicating factor was that in November 2003, Trow-
bridge and Yaros entered into several instruments intended to doc-
ument several “loans” made by Yaros to Colfax. The related deed

of trust was never recorded, and the trial court concluded that this
was an effort to

shelter [Yaros] from creditors’ claims by changing the nature of
his contributions and by giving him preferential treatment to the
extent that he was a creditor of the limited liability company.42

On July 2, 2004 (two days after the Colfax–Sheffield closing),43 the
Trowbridge Agency, on behalf of Colfax, paid Yaros $500,000 as a
loan repayment and $45,000 as an expense reimbursement.44

The trial court found that Colfax
did not hold any membership meetings, keep any minutes of
meetings or documents clearly ratifying activities of the man-
agers, never set forth the amount of the financial contribution
of the members, and failed to maintain any bank accounts for
the purposes of conducting company business. These items were
required by the operating agreement or Colorado law.45

All payments for Colfax and Villa, including the payments to
Yaros, were made out of the Trowbridge Agency Sales Escrow Ac-
count. The trial court noted this fact and stated:

When combined with the direct payments made to the Trow-
bridge Agency at Defendant Trowbridge’s direction for the as-
sets of Krystal . . . it is clear to the Court that the complicated,
interrelated and commingled financial circumstances of the
Defendant Trowbridge and his various business entities was in-
tended to frustrate the creditors of each.”46 [The trial court
found that t]his entire factual pattern demonstrates complicit
conduct intended to provide the manager and one member, the
Trowbridge Agency, plausible deniability intended to insulate
preferential distributions to another member. The fair inference
to be drawn from the overall conduct is that there was a clear
financial benefit to the Defendant Trowbridge, although per-
haps not documented, from this elaborate scheme of conceal-
ment.”47

Finally, the trial court also concluded that “the level of control that
Defendant Trowbridge maintained over the multiple limited lia-
bility companies’ assets, using them interchangeably to meet his
needs, is highly unusual.”48

74 The Colorado Lawyer  |   August 2010   |   Vol. 39, No. 8

BUSINESS LAW



Notwithstanding these findings, the trial court concluded that
Trowbridge should not be held personally liable to Sheffield. The
trial court identified the question as follows:

The critical issue before the Court is, under the totality of the
circumstances of this case, whether personal liability attaches to
a manager where the manager directs the dispersal of assets to a
joint member of a limited liability company that renders the en-
tity insolvent to the detriment of a known contingent creditor.49

In reaching the conclusion that Trowbridge had no personal liabil-
ity to Sheffield, the trial court noted that the liability provisions of
the LLC Act extend to members, not managers, and that the
members of Colfax were not parties to the case.50

The Court of Appeals’ Decision
In its decision, the Sheffield panel reversed the trial court on the

question of Trowbridge’s personal liability. Notwithstanding the
plain language of CRS § 7-80-705,51 the Sheffield panel referred
to CRS § 7-80-107(1) and concluded:

The General Assembly did not expressly, or by clear implica-
tion, manifest an intent to prohibit courts from using the com-
mon law piercing the corporate veil doctrine to hold an LLC
manager personally liable for the LLC’s improper actions.52

The Sheffield panel also cited LaFond v. Basham53 for further au-
thority that the court may extend the piercing the corporate veil
doctrine beyond corporate shareholders to hold corporate direc-
tors “personally liable if equity so requires.”54 The Sheffield panel
stated:

Whether the conduct in question is that of a corporate director,
as in LaFond, or an LLC manager, as in this case, the injustice
wrought by adherence to the corporate or LLC fiction is the
same: the director’s or manager’s actions in using corporate or
LLC assets for personal gain would defeat a creditor’s valid
claim.55

To support its conclusion, the Sheffield panel also cited Alexander
v. Anstine.56 The Anstine decision described the common law obli-
gation of officers and directors of a corporation to creditors as fol-
lows:

Under the common law, when a corporation becomes insolvent,
a duty arises in its directors and officers to the corporation’s
creditors. It has been said that directors and officers of an insol-
vent corporation are “trustees” for the corporation’s creditors.
The trustee role with regard to creditors does not encompass the
full set of fiduciary duties owed by directors and officers to
shareholders of a solvent corporation. Rather, it is a limited duty
that requires officers and directors to avoid favoring their own
interests over creditors’ claims.57

In Anstine, the Supreme Court noted that the Colorado Legis-
lature adopted CRS § 7-108-401(5) directly in response to the
court of appeals’ earlier decision in that case, but specifically ex-
pressed “no opinion on whether [CRS § 7-108-401(5)] applies
where a corporation is insolvent.”58 As discussed in the next sec-
tion, it is not clear that the Anstine analysis has survived the leg-
islative action enacting § 401(5) notwithstanding the rulings of the
Sheffield, Colborne, and McCallum panels.

The Colborne Corporation v. Weinstein Opinion
In January 2010, a different panel of the Colorado Court of Ap-

peals decided Colborne Corporation v. Weinstein.59 There, the trial

court had dismissed a complaint for failure to state a claim against
members of an LLC who allegedly received distributions that ren-
dered the LLC insolvent.

The facts in the court of appeals’ decision are sparse and, on a
motion to dismiss, the court assumes that the facts as alleged by
the plaintiffs are true, although the court can make its own legal
analysis. The Boulder Partnership, LLC (Boulder) had two corpo-
rate managers. The two corporate managers each had a single
shareholder (Major and Weinstein), and these individuals were the
only members of Boulder. Boulder owed Colborne more than
$200,000. Colborne alleged that Weinstein and Major (through the
corporate managers each controlled) authorized Boulder to pay the
members (themselves) distributions that rendered Boulder insol-
vent, in violation of CRS § 7-80-606. Colborne also alleged that
they had violated the Anstine duty. The trial court determined that
Colborne did not have standing to sue under § 606 and the com-
mon law duty approved by Anstine did not apply to LLCs.

CRS § 7-80-606(1) provides that an LLC shall not make dis-
tributions to its members if the distribution would render the LLC
insolvent. Section 606(2) provides that a member who receives a
distribution in violation of subsection (1)

and who knew at the time of the distribution that the distribu-
tion violated subsection (1) of this section, shall be liable to the
limited liability company for the amount of the distribution” (em-
phasis supplied).

The panel reviewed cases under the Colorado Corporation Code
(CCC) (repealed as of July 1, 1994) and the CBCA to determine
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that, notwithstanding the provisions of the CBCA60 and the prior
CCC providing for directors’ liability “to the corporation” for
wrongful distributions, courts have interpreted this to give credi-
tors standing to sue in the corporation’s stead and the panel be-
lieved that this analysis should extend to LLCs under § 606.

The principal case cited by the Colborne panel for this proposi-
tion was Ficor, Inc. v. McHugh,61 decided under § 7-5-114(3) of the
CCC. (The current language in § 7-108-403 of the CBCA is al-
most identical.) In reaching its conclusion that creditors could
bring an action against directors for approving unlawful distribu-
tions, notwithstanding the statutory language that makes it clear
only the corporation has the right to bring an action, the Ficor
court said:

We first note that the purpose behind section 7-5-114(3) is the
protection of creditors. . . . Indeed, since the corporate existence
is terminated, . . . the only reason to permit recovery by the cor-
poration is so that it may utilize the monies to satisfy the unpaid
creditors. . . . The remaining question is whether all creditors of a
corporation, as a group, may assert this remedy on behalf of the
corporation for their own benefit. Since the statute is for the
purpose of protecting creditors, and limitation of the remedy to
the corporation is only to ensure that all creditors are treated
equally, we conclude that such an action can be brought [by the
creditors].62

Citing Sheffield, which was decided after the trial court decision
in Colborne, and relying on Ficor, the Colborne panel concluded
“that creditors of an LLC, as a group, have standing to sue an LLC
member who knowingly receives an unlawful distribution pursuant
to section 7-80-606.” The statute speaks only to the right of the
LLC to do so.

The panel also reversed the trial court’s dismissal of Colborne’s
other claim that the managers violated their “limited fiduciary
 duty” to creditors of an insolvent corporation. The Colborne panel’s
decision reinstating that claim was based on Anstine, but did not
discuss the Supreme Court’s footnote 9 in Anstine63 or whether the
theory survived the adoption of CRS § 7-108-401(5). 

The Colborne panel discussed statutory history of the CCC and
the CBCA and the 1990 adoption of the LLC Act. However, it
did not discuss the fact that the legislature adopted § 7-108-401
(5) expressly to address the court of appeals’ decision in Anstine.
The Colborne panel also did not discuss Anstine’s footnote 9, which
left open for further analysis the question of the applicability of the
statute in insolvency.

CRS § 7-108-401(5) (added to the CBCA by Senate Bill 2006-
187) expresses the legislature’s intention to limit creditor recourse
to directors, officers, and shareholders of a corporation. At the same
time, the legislature went further to limit creditors’ recourse to the
owners and managers of an LLC when it amended the LLC Act
to repeal § 7-80-607 (which provided six-year liability for any
member who received an unlawful distribution) and to amend §
7-80-606 to impose liability only to members who knew the dis-
tribution was in violation of the statute and to reduce the liability
from six to three years. 

Thus, contrary to the court of appeals’ findings in Sheffield and
Colborne, the legislature has spoken in a clear manner intentionally
limiting the rights of creditors against not only management of
corporations and LLCs, but also against the equity owners. In the
2006 amendments to the CBCA and the LLC Act, the legislature
spoke clearly and in a manner contrary to the Supreme Court’s
 Ficor and the Court of Appeals’ Anstine decisions.

The McCallum Family LLC v. Winger Opinion
The facts of the McCallum case are similar to those in LaFond

and (unlike Sheffield and Colborne) involve the piercing of a corpo-
rate veil.64 Although Marc Winger (Marc) was not a shareholder,
an officer, or a director of the corporation (Manitoba), like Basham,
Marc was a corporate insider who “essentially functioned as an
owner,” and “managed the whole affair.” The two shareholders of
Manitoba were his wife and his mother (Karen), and “neither of
the nominal shareholders properly supervised his activities.” 
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Furthermore, Marc
took a number of “distributions” from Manitoba even though he
was not a shareholder [and he] routinely used corporate funds
to pay personal bills for himself and his wife, including payment
of his California sales tax obligation and outlays for a boat, cell
phone, and personal credit cards.

The court of appeals adopted a new theory—the “equitable own-
ership” doctrine—and ruled that an individual who acts as a de fac-
to shareholder, officer, or director may be treated as an equitable
owner and held to be the alter ego of a corporation.65

The McCallum trial court had held that piercing the veil against
one who was not an equity owner was inappropriate. By determin-
ing that Marc was the equitable owner and alter ego of Manitoba,
the McCallum panel found Marc liable under a piercing the cor-
porate veil theory.66

In considering the veil piercing claim, the panel applied the
three-prong test established by the Colorado Supreme Court in In
re Phillips, which is discussed above.67 Under the first prong, the
panel determined that Marc used the corporation as his alter ego,
as evidenced by numerous instances of Marc’s own disregard of the
corporate formalities and personal use of corporate funds. The
panel concluded that the “undisputed evidence showed that the
corporation lacked ‘economic substance.’” The panel significantly
extended Colorado’s veil piercing law by expressly adopting the
 equitable ownership doctrine and applying the doctrine to hold
that a corporate insider such as Marc, who is not a formal share-
holder, officer, or director, can be the alter ego of a corporation. 

In considering the second prong, the panel noted that “[t]he
mere fact that corporate creditors would go unsatisfied because
they cannot reach a shareholder’s personal assets does not, alone,
justify piercing the corporate veil.”68 The McCallum panel deter-
mined that to satisfy the second prong, a creditor seeking to pierce
the veil must show “either fraud or that the corporate form was
abused to defeat the rightful claims of creditors. There is no addi-
tional requirement to prove any conduct specifically directed at the
plaintiff-creditor.” The McCallum panel went on to say that the
creditor “must show an effect on its lawful rights as a creditor re-
sulting from abuse of the corporate form.”69
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• Do not use the entity to assist the principals in lying, cheating,
or stealing. Under the old legal maxim of “bad facts make bad
law,” a court might ignore the law where the judge believes that
equity demands relief.

• Maintain formalities where possible. Formalities (including
minutes) are required of corporations, but are advisable with
LLCs even though the LLC Act states that a failure to observe
formalities relating to management “is not in itself a ground for
imposing personal liability on members.” CRS § 7-80-107(1).
Formalities are required in an LLC where the operating agree-
ment so states.

• Have management manage. The CBCA and the LLC Act im-
pose certain obligations on the persons designated to manage
the entity. Where managerial rights are assumed by non-man-
agers (as in McCallum), a court is more likely to be convinced
that the form of the entity should be disregarded.

• Provide for financial segregation and do not allow personal use
of entity funds. Even in the case of a single-member LLC, the
entity should have its own tax identification number and its own
bank accounts, which are identified and used for business ex-
penses. Where entity funds are used for personal expenses, a
court is more likely to be convinced that the form of the entity
should be disregarded. Where related entities share lease space

or management, appropriate arrangements should be docu-
mented and followed.

• Ensure that the entity is adequately capitalized for its intended
business. Where there are excessive amounts of debt compared
to a nominal amount of capital (and especially where the debt
is “inside debt” to the managers or their affiliates and friends), a
court is more likely to be convinced that the form of the entity
should be disregarded.

• Where there are loans, ensure that they are timely and properly
documented and that they are treated in accordance with the
documentation. Where the entity and its managers ignore the
contractual requirements for a loan, a court also may be inclined
to do so.

• Where an LLC is established as a single-purpose entity (SPE)
for a financing transaction, the creditors may want to pay atten-
tion to the contractual internal controls to prevent the SPE
from filing a bankruptcy petition at the parent’s demand and to
provisions defining the duties of the independent manager.

• Recognize that there still is significant doubt as to the entity’s
manager’s duties to creditors in the zone of insolvency, notwith-
standing statutory guidance to the contrary. At the very least,
pay attention to the Anstine guidance that entity managers
should avoid favoring their own interests over creditors’ claims.

Practice Pointers: How to Avoid Piercing the Veil

Based on Marc’s actions that “removed all available corporate
funds” from Manitoba, the McCallum panel determined that the
second prong was met without requiring an additional showing
that his actions were specifically directed at defeating the creditor’s
rights. 

The McCallum panel determined that the trial court had not
reached consideration of the third prong—equity—and remand-
ed the case to the trial court for consideration of this prong. The
McCallum panel directed the trial court to inquire “whether ‘an
 equitable result will be achieved by disregarding the corporate form
and holding the shareholder personally liable for the acts of the
business entity.’”

The McCallum panel mentioned CRS § 7-108-401(5) in an-
other part of the opinion dealing with Karen’s potential liability,
but that section did not figure into the panel’s conclusion.70 Karen
was a director, officer, and 50 percent shareholder of Manitoba. By
stipulation, the parties agreed that Manitoba was insolvent by Sep-
tember 2004. The panel noted that Manitoba paid Karen (as a
shareholder) a distribution before the September 2004 insolvency
date. Because the payment predated insolvency, the panel conclud-
ed that it did not disadvantage creditors to Karen’s benefit.

In reaching this conclusion, the panel focused on the dividend
that Karen received and did not focus on the fact that Karen was a
director and officer of Manitoba at the time Manitoba paid Marc
distributions after the September 2004 determination of insolven-
cy to the detriment of Manitoba’s creditors—the intended object
of CRS §§ 7-108-403 and -401(5). If Karen participated in the
approval of those distributions to Marc, and if it could have been
shown that she directly or indirectly benefitted as a result of the
distributions to her son, Karen would have violated her Anstine
 duty (to the extent it survived the adoption of § 7-108-401(5)).

Conclusion
In the past, the courts have made it clear in Colorado and else-

where that disregarding the corporate form should be considered a
“drastic remedy,”71 rather than a remedy that should be applied
where the court is unable to find another basis for providing a cred-
itor relief. In all three cases discussed above, it appears that the
management attempted to disenfranchise creditors to the benefit
of the equity owners or management itself. Management of the
three entities involved in Sheffield, McCallum, and Colborne clearly
sought to favor themselves over the interests of creditors and the
court of appeals panels used the court’s equitable powers to find li-
ability where the courts were unable to do so through a strict in-
terpretation of the applicable statutes.

The ultimate effect of a continuing application of the doctrine as
applied by the Sheffield and Colborne panels might raise concern
about whether Colorado LLCs can protect their owners and man-
agers from liability, not only in outrageous transactions as seen in
Sheffield and Colborne, but in other transactions, as well. This may
result in Colorado becoming a less-attractive jurisdiction in which
to form LLCs. 
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